DEPARTMENT ADMINISTRATIVE ORDER No. 2
Series of 2002

SUBJECT: DEFINING THE RESPONSIBILITIES AND LIABILITIES OF
MANUFACTURERS, IMPORTERS, TRADERS, WHOLESALERS,
DISTRIBUTORS, RETAILERS AND OR THEIR AGENTS, WITH
REGARD TO PRODUCTS COVERED BY MANDATORY PRODUCT
CERTIFICATION AND PRESCRIBING PENALTIES FOR VIOLATION
THEREOF

Pursuant to Section 4, R.A. 4109, Section 2 of Executive Order No. 913, Section 3(x) of Executive
Order No. 133, and Article 6 of R.A. 7394, empowering the Secretary of the Department of
Trade and Industry (DTI) to promulgate rules and regulations to implement the provisions and intent
of any trade and indugtry law, the following revised rules and regulations implementing Republic Act
No. 4109 and the provisons of Republic Act 7394 relative to product standards are hereby

prescribed and promulgated.

SECTION 1. Scopeand Coverage

This Depatment Adminigtrative Order prescribes the rules and regulations that cover the
respongbilities and ligbilities of manufacturers, importers, traders, wholesders, distributors, retailers
and or their agents of all products covered by mandatory standards, the procedures for compliance
and to ensure compliance, as wel as corrective measures and pendties in the event of non
compliance and violaions. It shdl likewise goply to the mediation and/or adjudication of
adminigtrative actions initiated by the DTI or a private complainant under R.A. 7394 based on a
violation of Product Standards laws, rules and regulations.*

SECTION 2. Definition of Terms
As used in this Department Adminigrative Order (DAO), the following terms are defined to mean:

21  BPS refers to the Bureau of Product Standards of the Department of Trade and
Industry (DTI).

! Complaints arising from violations of R.A. 7394 are at present covered and implemented by Joint DTI-DOH-DA
Administrative Order No. 1 Series of 1993 and DTI Administrative Order No. 2 Series of 1993. Complaints (under
R.A. 7394 or R.A. 4109) whether initiated by DTI or by a Private Complainant anchored on a violation of product
standard covered by mandatory product certification will now be covered by this DAO. Under Articles 10, 11,
and 159 of R.A. 7394, the DTl can motu propio initiate proceedings for violation of a mandatory product
standard.



2.2

2.3
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2.7

2.8
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2.15

DTI Regiona Director refersto the designated head of aregiond office of the DTI.

DTI Provincid/Area Director refersto the designated head of a provincid/area office of
the DTI.

OLA refersto the Office of Legd Affarsof the DTI.

DAO 1:1997 provides for the “Revised Rules and Regulations Concerning the
Philippine Standard (PS) Quality and/or Safety Certification Mark Scheme” and its
future revisions or amendments thereto.

DAO 8:1995 provides for the “Revised Rules and Regulations Concerning the Issuance
of Import Commodity Clearance” and its future revisons or amendments thereto.

PNS 01:1997 refers to the Philippine Nationa Standard entitted “A Standard for
Standards’.

E.O. 913 provides for “ Strengthening the Rule-Making and Adjudicatory Powers of the
Minigter of Trade and Industry in Order to Further Protect Consumers’.

E.O. 133 provides for “Reorganizing the Depatment of Trade and Indudtry, its
Attached Agencies, and for Other Purposes’.

R.A 7394 provides for the “ Consumer Act of the Philippines’.

R.A. 4109 provides “An Act to Convert the Divison of Standards Under the Bureau of
Commerce Into a Bureau of Standards To Provide for the Standardization and/or
Ingpection of Products and Imports of the Philippines and for Other Purposes’.

Ministry Order 69, Series of 1983 provides for the “Rules and Regulations Governing
Adminidrative Actionsfor Violaions of Trade and Industry Laws’.

Philippine Nationd Standard (PNS) refers to a standard promulgated by the BPS
rdating to aset of conditions to be fulfilled to ensure the quality and safety of a product.?
It shal contain product specifications, test method, terminology, Standardization
procedures, and guidelines or practices.

Mandatory Philippine National Standards are standards for which PS marking on
products covered is compulsory. Product sandards, which will affect life, safety and
hedth of the people and its environment, are declared for mandatory product
certification for which gpprova by the Secretary of Trade and Industry is necessary.

PS (Philippine Standard) Qudlity Certification Mark refers to a mark of conformity to

2 Definition of product “ Standard” is taken from Par. (br), Art 4, R.A. 7394 and DAO 1, Series of 1997.
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2.16

2.17
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219
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221

2.22

2.23

2.24

2.25

2.26

product quaity standards, which appears on a product or product packaging as
specified under DAO 1, Series of 1997.

PS (Philippine Standard) Safety Certification Mark refers to a mark of conformity to
product safety standards, which appears on a product or product packaging as
specified under DAO 1, Series of 1997.

Import Commaodity Clearance (ICC) refers to a document issued by the DTI /BPS
attesting that the imported product, which is covered by a mandatory PNS, conformsto
the specific Philippine Nationd Standard.

Manufacturer refers to any natural person or juridica entity, whether domestic or
foreign, producing, assembling, and/or processing a materiad or product except if the
goods are manufactured, assembled, or processed for another person who attaches his
own brand name to the find products, the latter shal be deemed the manufecturer. In
case of imported products, the manufacturer’s representatives or, in his absence, the
importer shdl be deemed the manufacturer.

Importer refers to any natural person or juridica entity that brings in products from a
foreign country to the Philippines.

Trader refers to any natura person or juridical entity, whose businessis buy and sdl or
barter. A trader may therefore be an importer-trader, manufacturer, wholesder or
retaller.

Didributor refers to any natural person or juridica entity, whether domestic or foreign,
to whom a product is ddivered or sold for purposes of distribution in commerce, who
markets a product whether for an importer-trader or for a manufacturer, wholesder, or
retaler.

Wholesdler refers to any naturd person or juridica entity that sals productsin bulk or in
large scale but not to the end-user.

Retailer refers to any naturd person or juridica entity engaged in the business of sdling
products directly to end-users.

Agent refersto a person who is deemed authorized to act or transact for and in behaf of
the manufacturer, importer, wholesaer, trader, retailer or distributor.

Suspenson of License refers to a pendty in which a PS license, or an ICC, is
temporarily revoked by the BPS, during which period the licensee shdl not manufacture,
s, offer for sale, or otherwise dispose of their product(s) covered by the suspenson
order.

Cancdlation of License refers to a permanent revocation of a PS license or an ICC,
which mandates that the licensee or ICC Certificate holder immediately and permanently
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2.27

2.28

2.29

2.30

231

2.32

2.33

2.34

2.35

cease to manufacture, sdll, offer for sale, or otherwise dispose of products covered by
the cancellation order.

Closure refers to a pendty imposed by the Secretary of Trade and Industry or his
assgns, whether of a temporary or permanent nature, consisting of a shutdown and
cessation of a plant or business operation.

Complainant refers to any naturd or juridical person, which shdl include the DTI or any
of its authorized officids, having a cause of action againgt any person, natura or juridicd,
for violating any of the provisons of this DAO.

Respondent refers to the party caled upon to answer an adminidrative forma charge or
complaint.

Adjudicating Officer refers to the DTI Regiond Director or his authorized DTI hearing
officer designated to hear and decide a case as well asimpose pendties as per EO 913.

Consumer Arbitration Officer refers to the DTI officer duly appointed pursuant to
Articles 160 and 161 of R.A. 7394

Stockpiling means manufacturing or importing a product between the date of
promulgation of its consumer product safety rule and its effective date, at arate whichis
sgnificantly greater than the rate a which such product was produced or imported
during a base period as prescribed under Art 9., RA. 73%4, ending before the
promulgation of consumer product safety rule.

Complaint is awritten statement charging anaturd or juridica person for committing any
of the acts prohibited under this DAO, subscribed and sworn before a person
authorized to administer oath.

Statement of Violaionisa gatement charging anaturd or juridica person, for violaion
of this DAO, subscribed and sworn by the Head of the Office concerned.

Enforcement Activity refers to survellance audit, market monitoring, and
inspection/inventory of products covered by mandatory standards.

SECTION 3. Responshbilities of a Manufacturer, Importer, Trader, Wholesaler,

31

Distributor, Retailer or their Agents

Manufacturers of any product covered by mandatory product certification are required
to first secure a PS license prior to sdling, offering for sde, or otherwise disposing of
their product(s), the origind copy of which shal be displayed in a conspicuous place a
thar plant or manufacturing facility.
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3.2

3.3

34

35

3.6

Manufacturers shdl ensure that their product(s) comply with the gpplicable mandatory
product certification, and have the mandatory PS Mak clearly reflected, imprinted
and/or embossed on the product or product packaging, whichever applies, for the
purpose of conveying the required information about the products.

Importers of any product covered by mandatory product certification are required to
first secure an Import Commodity Clearance (1CC) pursuant to DAO 5, Series of 2001
and its future amendments or revisons prior to sdling, offering for sde, or otherwise
disposing of their product(s).

An importer of a product covered by mandatory product certification shdl ensure that
al its imported products comply with the requiste product specifications, product
markings, and other requirements prescribed under the gpplicable Philippine Nationd
Standard.

Digributors, wholesders, retailers and those who offer for sdle a product covered by
mandatory product certification shdl sdl, or offer for sde only such products which
complied with the requisite Philippine Nationd Standard and with the required PS
Mark, or with avdid ICC in the case of imported products.

Manufacturers who desire to produce/ manufacture any product covered by mandatory
product certification for a specia agpplication shal notify and request BPS for the
issuance of a Specid Permit, which gtates the judtification for such request, description
of the product, specifications, size/weight/quantity/volume and the like, as wdl as the
specific period to cover such activity.

SECTION 4. Requisite Licensesand/or Certificates

4.1

4.2

4.3

For any manufactured product covered by mandatory product certification, the
goplicable PS License shdl be required of the said manufactured product before any
sde is permitted, in accordance with the provisons of DAO 1, Series of 1997 and  its
future amendments or revisons.

For any imported product covered by mandatory product certification, an ICC  shdl be
required of the said imported product before any sde is permitted, where the particular
ICC certificate covers only the specific shipment and no other, in accordance with DAO
5, Series of 2001 and its future amendments or revisions.

BPS Permit dlowing manufacturers to manufacture products covered by mandatory
product certification for their specid gpplication.

SECTION 5. Requisite M arkings
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5.1

52

5.3

54

5.5

5.6

5.7

As a rule, dl products covered by mandatory product certification must carry and
display on the product itsdf dl necessary product identification marks required by and in
the manner pecified in the gpplicable Philippine Nationad Standard.

In case a product does not allow marking to be carried by and displayed on the product
itsdf, the product's packaging, labels, identifying tags, or container, must bear and

clearly display the required product-related information and markings as specified in the
goplicable Philippine National Standard.

All marks and markings shdl be clear and legible, and must not be mideading.

Whichever gpplies, product labds, identifying tags, or product packaging must clearly
bear and show the standard PS Quality and/or PS Safety Mark and ICC Mark in the
manner required under DAO 1, Series of 1997 and DAO 5, Series of 2001,
respectively, and their subsequent amendments or revisons.

In case of deformed sted bars, logos that are used shall be as registered with and as
approved by the Bureau of Product Standards.

As required, the importer shdl indicate the ICC number on the product or container
whichever is gpplicable as determined by DTI/BPS.

An imported product covered by mandatory product certification shal follow the same
markings requirements set-forth above.

SECTION 6. Prohibited Acts.
The following are the acts prohibited under this DAO:

6.1

6.2

6.3

Didribution, sde or offer for sale of any product covered by mandatory product
certification which does not anform with the required and gpplicable PNS qudlity or
safety standards.

6.1.1 An aticde/product is presumed for sde or offered for sde if it is found in the
premises of the wholesder, retailer, distributor or their agents.

6.1.2 An aticle/product is presumed menufactured for sde if it is found in the
premises of the manufacturer claming that the same is for specid gpplication
only but who does not possess the necessary BPS permit for that purpose.

Didribution, sde offer for sde or manufacture of any product covered by mandatory
product certification without the required BPS license or Permit.

Didribution, sale, offer for sde or manufacture of any product covered by mandatory
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

product certification which does not bear the BPS required identification and product
markings.

Didribution, sale, offer for sde or manufacture of any product covered by mandatory
product certification under afake, withdrawn, suspended or cancelled BPS license.

Digribution, sde, offer for sde of imported products covered by mandatory product
certification without Import Commodity Clearance as required under DAO 5, Series of
2001 and its subsegquent amendments or revisions.

Refuse access to/ copying of pertinent records, to permit entry of or ingpection
conducted by authorities.

Failure to comply with any duly served notice, summons, or subpoenas issued by the
Mediation Officer, Consumer Arbitration Officer or Hearing Officer.

Giving of fdse or mideading daa information, misepresenting a materiad and
subgtantid fact; or willfully concedling amaterid data or fact.

Failure to comply with the gpplicable rules and regulations regarding stockpiling, as
defined in Article 9(b) of R.A. 7394.

Failure to comply with the Orders issued pursuant to Article 11 of R.A. 73%4, relding
to the @ notification requirements on; and b) recdl, repair, replacement or refund of
substandard products

SECTION 7. General Implementing Guiddines

7.1

Market Monitoring Activity

The DTI Regiond and Provincia/Area Director shdl conduct periodic provincid or
regiond market survey and random sampling of products covered by mandatory
product certification, through appropriate Market Monitoring Teams organized
specificaly for this purpose. This is without prgudice to the authority of the BPS to
conduct specia market monitoring activities, motu propio or in coordinaion with DTI
Regiona and Provincia/Area Office concerned, as it may deem necessary from time to
time.

7.1.1 In every market monitoring activity/ operation, al members d the monitoring
team shdl, before entering a particular business establishment, be properly
authorized in writing by the BPS Director or the DTl Regiond or
Provinciad/Area Director, and present their written authority and proper
identification papers to any responsible person within the premises.
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7.2 Product Specific Monitoring Scheme

Given the wide variety of products covered by mandatory product certification to be
monitored, different guidelines and procedures may be developed to enable DTI to
perform market inspection and sampling operations.

SECTION 8. Adjudication of Cases

The following rules, in addition to the provisons of E.O. 913, M.O. 69, series of 1983, and the
Consumer Act and its Implementing Rules and Regulations, shal govern the adjudication of cases
under this DAO.

In the adjudication of cases, the CAO or Hearing Officer shall use every and al reasonable means
to ascertain the facts of the case speedily and objectively without regard to technicalities of law
procedure and drict rule a of evidence prevailing in the court of law.

With respect to consumer complaints, the CAO shal have exclusve and origind jurisdiction to
mediate, conciliate, hear and adjudicate the same. Accordingly these rules shdl gpply in cases of
consumer complaints involving the issue of product standards. In dl other consumer complaints, the
provisons of Joint DTI-DOH-DA Adminigtrative Order No. 1, Series of 1993 shall apply.

81  Commencement of Action. - Actions under this DAO shdl commence by filing of a
Complaint or a Statement of Violation.

8.1.1 The Complainant shdl file a verified complaint together with the svorn statement
of the witnesses covering thelr testimonies and the documentary evidence
agang a retailer, importer, wholesder or manufacturer and or their agents for
violation/s of any prohibited acts enumerated under Section 6 with the DTI
Provincid/Area Office where the complainant resdes or where the respondent
holds business a Complainant’s option. The DTI Provincid/Area Office shdl
assig the Complainant in the filing of complaint, assuring as far as practicable
smple and easy access on the part of the consumer to seek redress for his
grievances.

On the other hand, the DTI Provincid/Area Director shdl initiate adminigrative
proceedings againg a retailer, importer, wholesder or manufacturer and or their
agents for violations of any prohibited acts enumerated under Section 6 by filing
a Staement of Violaion before the DTl Provincid/Area Office having
jurisdiction over the place where the offense was committed or where the article
was introduced to commerce. The offense is deemed committed or the articleis
introduced into commercein the place where the article was seized or found.

The verified complaint shdl be prosecuted by the complainant himsef or

Page 8 of 22



8.2

counsd. The Statement of Violation shdl be prosecuted by the DTI
Provincid/Area Director of the office concerned or with the assstance of his
authorized representative or  counsd  from DTI. The Veified
Complaint/Statement of Violation shal be defended by the Respondent himsdlf
or counsd.

8.1.2 Converson of the Complaint. — At the discretion of the Head of Office and with
the consent of the Complainant, a Complaint may be converted into a Statement
of Violation and filed directly with the Chief Hearing Officer, provided, tha the
date of filing of the said Statement of Violation is within the 3 year limitation
provided in Section 11 (&) of M.O, 69 series of 1983% provided that in cases
of consumer complaints under R.A. 7394 the period of prescription shall be two
years.

Sufficiency of Complaint. The Verified Complaint/ Statement of Violation shal be
submitted in legd Size paper. Its caption shdl state name and address of the office with
which it isfiled, the title of the action, the statement “Adm. Case No. ----* and the word
“Complaint” or “Statement of Violation as the case may be. The said title shdl include
the names of the parties and the words “Complainant” and “Respondent”.

The Complaint/Statement of Violation shdl dso sate the following:

a) names and addresses of the Complainant and Respondent;

b) the section, article or paragraph of the trade and industry law violated;

C) the ultimate facts of the cause of action and/or the acts or omissions complained
of as condtituting the offense;

d) the gpproximate time of the commission of the offense or the gpproximate time
of the discovery of such commission; and

€) the Complaint shdl date further the rdief prayed for, while the Statement of
Violation shal gate further the penaties and preliminary and preventive orders
recommended by the DTI Provincid/Areaor Regiond Director.

The verified complaint/statement of violation shdl be supported by documentary and
physica evidence such as but not limited to the product itself, results of test, invoices,
and affidavit of witnesses. However, any defect or insufficiency in the form of the
complaint shal not invaidate the complaint.

Based on the verified complaint, the DTI Provincia/Area Director or Regiond Director
through his designated hearing officer shdl decide whether the complaint pass through

*(note: Section 11 of M.O, 69 series of 1983 When to file complaint/Statement of Violation. — (8)
the Complaint/Statement of Violation shdl be filed within three years from the day of the commisson
of the offense or if such dateis unknown at the time, from the discovery thereof. After the said
period of three years, thefiling thereof shal be barred. (b) the adminigtrative action under these rules
and regulations is independent of the corresponding crimind or civil actions of the violations of the
trade and industry laws.)
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8.3

8.4

the mediation stage first or eevate the complaint to the Chief Hearing Officer.
M ediation Conference. The case shdl be scheduled for mediation conference.

If amediation conference is necessary, a Mediation Officer/ CAO shdl be designated to
conduct the mediation and shdl within five (5) days from the date of her designation
accordingly send both parties a Notice of Mediation attached with a copy of the
Complaint/ Statement of Violation together with dl the papers attached thereto. The
Mediation Officer has not more than thirty (30) days from receipt of the Complaint
within which to mediate the case.

8.3.1 Schedule of mediation conference. During the initid conference, the
Mediation Officer, Complanant and Respondent or thelr authorized
representatives shall set at most two (2) more dates provided such settings does
not go beyond the thirty-day period with which to mediate the case.

8.3.2 Elevation of the Case. If a any stage of the mediation settlement appearsto
be impossible or ether of the parties falled to appear for two (2) consecutive
prescheduled conference despite due notice, mediation shal be terminated and
the case devated to the Regiona Office or Consumer Arbitration Officer for
forma hearing.

On the other hand, if settlement is reached, the terms and conditions agreed
upon by the parties shal be reduced in writing to be approved by the
Provincia/Area Director concerned. In the Decision, the DTI Provincid/Area
Director may require the parties to submit to him from time to time reports on
compliance with their undertakings under the said Agreement. The sad
Decison is not gppedable and isimmediately executory.

If a party fals or refuses to abide by the terms and conditions st forth in the
Agreement, the other party shdl notify the DTI Provincid/Area Office of the
same and may ether enforce the compromise or regard it as rescinded and indst
upon hisher origind demand. Under the first option, the aggrieved party shdl
request the DTI Officia who approved the compromise agreement to enforce
the same. Under the second option, the case shdl be eevated to the DTI
Regiona/NCR Office concerned for forma hearing.

Duties of the DTI Office Where the Case is Elevated. The Director concerned
shdl have five (5) days from receipt of the Record of the Case within which to assgn the
same to a Consumer Arbitration Officer or Hearing Officer depending upon the
violation.

The assigned CAO/ Hearing Officer has five (5) days from the date the case was
assigned to him/ her within which to issue Summons, ordering the Respondent to file
Answer and not a Motion to Dismiss within fifteen (15) days from receipt thereof.
Within five (5) days from receipt of the Answer a preiminary conference shdl be
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8.5

8.6

8.7

8.8

scheduled and a notice to that effect be sent to the parties. I the Respondent wants the
case dismissed, the same shall be dleged as an affirmative defense in the Answer, to be
resolved together with the other issues &fter tridl.

Service of Summons Notices. Summons together with the Complaint and dl
attachments shdl be served by the Process Server/ Liaison Officer of the DTI Office
concerned on the respective addresses of the parties on record, preferably through
persond service, otherwise it shdl be through registered mail or subgtituted service in
accordance with the Rules of Couirt.

8.5.1 The DTI Process Server/ Liaison Officer shall, within two (2) days from the
date of service of the Summons/ Natice submit to the assigned CAO/ Hearing
Officer and BPS hig her report gating therein the actua date of service, the
name and relation of the recipient or the reason why no service was effected.

Effect of failure to file answer. If the respondent fails to file Answer within the 15-
day period, the Complainant may file a Motion to declare the former in default and for
the case to be tried ex-parte. An order to that effect shall be issued unless a Mation to
Admit Belated Answer based on reasonable ground(s) isfiled.

Judgment based on the Pleadings. Where the Answer filed fails to tender anissue or
otherwise dl the materid dlegaions in the Complant are admitted therein, the
Consumer Arbitration Officer or the Hearing Officer may, on mation of the Complainant
render judgment based on the pleadings.

Preliminary Conference. Before proceeding to a forma hearing, a preiminary
conference among the parties and the CAO/ Hearing Officer shdl be held, to take into
condderation the fallowing:

a) the possibility of an amicable settlement or of a submission to aternative modes
of dispute resolution;

b) the amplification of the issues

C) the necessity or desirability of amendments to the pleadings;

d) the posshility of obtaining dipulations or admissions of facts and documents to
avoid unnecessary proof;

€) the limitation of the number of witnesses;

f) the propriety of rendering judgments on the pleadings, or summary judgment, or
of dismissing the action should avdid ground therefore be found to exist;

0 the advisability or necessity of suspending the proceedings, and

h) such other matters as may ad in the prompt disposition of the action.

8.8.1 The Hearing Officer/ Consumer Arbitration Officer shal within five (5) days
from receipt of the Answer notify the parties of the schedule of preiminary
conference, which shal not be more than fifteen days from the issuance of the
Notice.

Page 11 of 22



8.9

8.10

8.11

8.8.2 Effect of failure to appear at the preliminary conference. The falure of
the Complainant to gppear when so required shal be cause for dismisa of the
action. The dismissa, however, shdl be without prgudice, provided the
Complainant can, to the satisfaction of the CAO/ Hearing Officer, show cause
why the Complaint should not be dismissed. A smilar failure on the part of the
Respondent shdl be cause to dlow the Complainant to present evidence ex-
parte and a judgment be rendered on the basis thereof, subject, however, to the
foregoing proviso.

Answer to Amended Complaint/ Statement of Violation. The Respondent has ten
(10) days from receipt of Amended Complaint/ Statement of Violation within which to
file his Answer. An Answer earlier filed may serve as the Answer to the Amended
Complaint/ Statement of Violation if no new answer isfiled.

Submission of Position Papers Memorandum.  Should the parties fail to agree
upon an amicable settlement, elther in whole or in part during the preliminary conference,
the hearing officer shdl issue an order dtating therein the matters taken up and agreed
upon during the conferences, and directing the paties to amultaneoudy file ther

respective verified position papers.

These verified posgtion papers shdl cover only those clams and causes of action raised
in the complaint/satement of violation excluding those that may have been amicably
settled, and shdl be accompanied by al supporting documents including the affidavits of
their respective witnesses which shdl take place of the latter’s testimony. The parties
shall not thereafter be allowed to alege facts, or present evidence to prove facts, not
referred to and any cause or causes of action not included in the complaint or position
papers, afidavits and other documents. Unless otherwise requested by both partiesin
writing, the hearing officer shdl direct both parties to submit Smultaneoudy ther position
papers memorandum with the supporting documents and affidavits within fifteen (15)
cdendar days from the date of the last conference, with proof of service upon the other
paty. The hearing officer may dso direct the smultaneous filing of replies and
rejoinders thereon.

Prohibited Pleadings and Mations. The following petitions, motions or pleadings

shdl not be alowed:

a) Motion to dismiss the complaint except on the ground of lack of jurisdiction
over the subject matters

b) Motion for abill of particulars

) Demurrer to evidence

d) Petition for rief from judgment;

€) Moation for extension of time to file pleadings, affidavits or any other paper;

f) Petition for certiorari, mandamus, or prohibition against any interlocutory order
issued by the court

0 Dilatory motions for postponement;
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8.12

8.13

8.14

8.15

8.16

8.17

Determination of Necessity of Hearing. Immediady after the submisson by the
parties of their postion papers memorandum, the hearing officer shal motu proprio
determine whether there is a need for formd tria or hearing. At this stage, he may, a
his discretion and for the purpose of making such determination, ask clarificatory
questions to further dicit facts or information from any party or witness.

Order of presentation of evidence. In casetrid isordered, the Complainant shdl be
the firgt to present his evidence to support his case. Any and dl witness presented by
the Complainant may be cross-examined, a the option of the Respondent or his
counsel. Redirect and re-cross examinations may likewise, be conducted by the parties
or thair counsdls. After which, the Complainant shdl rest his case and formdly offer al
the pieces of evidence presented.

The CAO/ Hearing Officer shdl give the respondent opportunity to file his comments/
objections to the Complainant’s Forma Offer of Evidence. Upon receipt of the latter,
the CAO/ Hearing Officer shdl rule on the admisshility of the pieces of evidence
formdly offered and schedule the case for the initid presentation of Respondent’s
evidence, following the same aforestated procedure.

Hearing Schedule and Postponement. After the termination of the preiminary
conference, the CAO/ Hearing Officer, Complainant, and Respondent shall set not more
than seven (7) hearing dates in advance to avoid motions for postponement.
Postponements/ re-settings are entertained only upon motion, based on meritorious
grounds. Any Moation to Postpone or Cancel Hearings shdl be filed at least five (5)
days prior to the pre-scheduled hearing date. Motions of such nature via the telephone
and other eectronic means shal be alowed provided the other party has been duly
informed of the same and that both parties have agreed on the next hearing date.

Non-Appearance of a party in scheduled hearings. Failure of aparty to gppear in a
scheduled hearing, no motion to postpone or cancel hearing having been filed, shal be
tantamount to a waiver of such party’s right to present his evidence for that particular
stage or cross-examine the witness presented on that particular date.

Consolidation of cases. Where there are two or more cases pending before the
different hearing officers in the same DTI Provincid/ Area Office involving the same
respondent(s) and issues, or the same parties though the issues may differ, the
subsequent cases(s) shall, whenever practicable, be consolidated with the first to avoid
unnecessary cost and delay. Such consolidated cases shdl be disposed of by the
hearing officer to whom the first case was assgned.

In case of objection to the consolidation, the same shdl be resolved by the Chief
Hearing Officer.

Records of Proceedings. All proceedings need not be recorded by a Stenographic

Reporter. A written summary of the proceedings every hearing, Sgned by both parties
shdl suffice except for testimonies made by the witnesses, which need not be recorded
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verbatim.

8.18 Orders of Dismissal. Orders of Dismissd are congdered find except for those
issued without prejudice.

8.19 Decigon or judgment when rendered. The DTI Office concerned shall render/ issue
the decisor/ judgment within thirty (30) days from the termination of the forma hearing.
The decisor/ judgment shdl be in writing and shdl date clearly therein the facts of the
case, the issues raised, the gpplicable laws rules on which it is based, the pendtied/
sanctions imposed and the relief granted to the party in whose favor the same was
issued.

SECTION 9. Preliminary and Preventive Orders

A preliminary order or preventive order refersto an order issued by aDTI Provincia Director, BPS
Director, or by the DTl Regiond Director during the invesigation of the case or after the
commencement of an action and before judgment, requiring a person to (a) refrain from performing
aparticular action, or (b) to perform a particular act, under any of the following conditions:

9.1 A preiminary order may be issued by the DTI Provincia/Area Director, BPS Director,
DTI Regiond Director to prevent the disposition or tampering of evidence. It may dso
be issued to prevent the dteration, destruction, suppresson or conceament,
trangportation, and movement of any paper, record, document, or object/article with
intent to impair its veracity, authenticity, legibility, availability, or admisshility as evidence
in any investigation of or officia proceedings under this DAO.*

9.2 A preliminary order may be issued by the DT Regiond Director after a case has been
filed with the Office of the DTl Regiond Director immediately recaling, banning, or
saizure from public sde or digribution a product declared to be imminently injurious,
unsafe or dangerous. In which case, the sdler, digtributor, manufacturer or producer
thereof shal be afforded a hearing within forty-eight (48) hours from such order. The
ban on the sdle and digtribution of a consumer product adjudged injurious, unsafe or
dangerous, or imminently injurious, unsafe or dangerous shal stay in force until such time
that its safety has been established.” After due notice and hearing, the said prliminary
order may be published in a newspaper of generd circulation for the protection of the
consumer a the expense of the manufacturer, distributor, or seller.®

* Even prior to the commencement of the formal investigation, the DTI may issue an order to prevent the
disposition or tampering of evidence (Section 11, EO 913 dated 7 October 1993).

® Although the preliminary order may be issued ex-parte, the requirement of a hearing to be conducted within 48
hours from the issuance of the order is provided for under Art. 10, R.A. 7394. A preliminary order may be granted
with or without prior notice and hearing on the application at the sound discretion of the Adjudication Officer
(Sec. 49¢ Ministry Order 69, Series of 1983).

®Art 11, R.A. 7394 alows the DTI to give notice to the public of the defect or failure to comply with the product
safety standard. Art 11 requires aprior notice and hearing but never mentioned of afinal and executory
judgment before notification to the public can be done.
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9.3

A preiminary order may be issued by the DTI Regiond Director directing the
manufacturer or importer to cease and desist from producing, importing and distributing
the article covered by a mandatory product standard in case of flagrant, rampant,
widespread, or recurring violation of the product standards law, rules, or regulations.

SECTION 10. Procedurefor Filing an Appeal

10.1

10.2

10.3

104

Period of Filing an Appeal. Any fina order/ decisory judgment, which disposes of
the action/ case, shdl be appeded to the appropriate DTI Office within fifteen (15) days
from receipt thereof.

The period of gpped shdl be interrupted by only one Motion for Reconsderation filed
within ten (10) days from receipt of the find order/ decision/ judgmen.

Where to File an Appeal. Find orderd decisons judgments of CAOY Hearing
Officers of the different DTI Regiond Offices and Acting CAOs of OLA ddl be filed
with the Office of the Secretary. However, those rendered by the Hearing Officers of
OLA shdl befiled directly with the Office of the President or the Court of Appeds.

Requisites for the Perfection of Appeal. A party’s gppedl is deemed perfected
upon thefiling of the Memorandum of Apped within the 15-day filing period from notice
of the Decison or Order denying the motion for reconsderation.

The Memorandum of Apped shdl be filed with the Office of the Secretary and shdll
likewise state therein the materid dates showing the timeliness of the appedl.

If a Memorandum of Apped is filed, copy furnished the other party and the Office of
origin, the Appeds Officer shdl determine the timeliness of the gpped and issue an
order to that effect. If the gpped is perfected, an Order directing the Office of origin to
tranamit the records of the case and the other party to file his comment within ten (10)
days from receipt thereof shdl be issued.

No moation for extenson to file the memorandum of gppedl, or comment thereon shall be
allowed.

Grounds for Appeal. An goped may be entertained only on any of the following
grounds:

a) grave abuse of discretion on the part of the CAO/ Hearing Officer amounting to
lack or excess of jurisdiction;

b) on pure questions of law;

c) thefind order/ decisor/ judgment is not supported by evidence;

d) serious error in the finding of facts and which if not corrected, would cause grave,
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10.5

irreparable damage, injury or injustice to the Appellant; and
e) if the find order/ decison/ judgment was prepared and issued due to coercion,
intimidation, or grave threat coming from the other party interested in the case.

Provided that in consumer complaints heard by the CAO, only the grounds specified in
pars. (a), (c), and (d) shdl be alowed.

Failure to comply with any of the foregoing and preceding provisons shdl conditute a
aufficient ground to deny the apped of the gppellant, or to declare gppellee as having
waived the right to file the comment to the gppedl.

Duty of the Appeals Officer. In behaf of the Honorable Secretary, the Appeds
Officer shdl issue the resolution within thirty (30) days from receipt of the last pleading
filed rdative to the Apped. The Resolution shall sate clearly and didtinctly thefindings
of facts, issues, and conclusons of law on which it is based, the corresponding pendties
and sanctions imposed and the reliefs granted.

SECTION 11. Penalties and Sanctions

After investigation and hearing, any of the following adminidrative pendties may be imposed even if
not prayed for in the Complaint:

111

11.2

11.3

The issuance of an Order addressed to the manufacturer, sdller, distributor and/ or
importer  to extend any or dl or the following remedies to the Complainant:

11.1.1 To make the product in question conform with the applicable consumer
product standards or to repair the defect in order to conform with the same

11.1.2 To replace the product with alike or equivaent product which complies with the
applicable consumer product standards and free from any defect;

11.1.3 To refund the purchase price of the product less reasonable depreciation vaue,
if after exhausting two or more attempts to repair or remedy the defect, the
product remains to be defective or short of the standards required,;

11.1.4 To pay the consumer reasonable damages as may be deemed by the
Adjudicating Officer;’

condemnation or seizure of the products which are the subject of the offense;

the forfeiture of the pargphernalia and al properties, red or persond, which have been

" Taken from Art. 11, Chapter 1, RA 7394
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114

115

116

11.7

11.8

used in the commission of the offense.

the suspenson or cancellation/ revocation or withholding of any permit, license,
authority, or regigration which may have been issued or Hill to be issued by the
Department, depending upon the gravity of the offense.  Suspension shdl be for such
period of time as the CAO/ hearing Officer may deem reasonable, which, however, shal
not exceed one (1) year;

the assessment of damages,
censure;
impogition of adminigraivefing

11.7.1 Amount of fine. Adminidrative fines shdl in no case be less than five hundred
(P500.00) pesos nor more than One Hundred Fifty Thousand
(P150,000.00) pesos for statements of violations/ complaints under RA
4159/ EO 913/ MO 69 and not more than Three Hundred Thousand Pesos
(P300,000.00) for consumer complaints.  An additiond fine of not more than
One Thousand (P1,000.00) pesos of each day of continuing violatior? from the
time the complaint/ Statement of Violation was filed.

Fines are likewise meted out on a per violation of type/sze/PS license/ICC
certificate basis. Provided further, that this adminigtrative fine shal be imposed
and collected for each case of apprehension, gpplied to each and every retaller,
digributor, wholesdler, and or agent found guilty of the violaion. The
manufecturer and or importer of such violative product shal likewise be
imposed the corresponding adminigrative fine. The frequency of the violation
shdl be determined on a per region bass. The minimum to maximum range of
fines shadl be imposad considering among others the attendant aggravating or
mitigating circumstance, sze of the indugtry or of the business establishment.

Annex 1 (Table of Fines) ligts the basic fines to be imposed to manufacturers/
importers and to wholesders, retalers, distributor, and/or agent under E.O.
913 and RA. 7394. The fines to be imposed are based on the nature of
offense and the frequency of violation.

the issuance of a cease and desst order which shdl specify the act(s) which is the
subject thereof and with a directive for Respondent to submit a report of compliance
therewith within a reasonable time. In addition thereto, the Respondent shdl execute an
undertaking that he shdl comply with the provisons of this adminigtretive order; to
refran from engaging in unlawful acts and practices or unfar and unethicd trade
practices subject of the investigation or hearing; and to recal, replace or refund the
money vaue of its defective product. The Respondent shal conduct recdl of its
defective product(s) based on guidelines and procedures to be developed by DTI.

8 Taken from Art 164, RA 7394.
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119

11.10

1111

directive requiring the party against whom the decision was rendered to publish a copy
of the final and executory decison/ judgment at his own expense.

the issuance of the Order, through the BPS, directing the suspension of the PS license
from 1 to 90 days, or cancellation of the same, or revocation of Import Commodity
Clearance Cettificate of the particular product in question. Application to renew a PS
license may be entertained only after one year of cancellation. Importer shal not be
dlowed to import mandatory products within one year from revocation of the ICC
certificate. For purposes of imposing this pendty, a manufacturer or importer who
commits any of the acts enumerated in Section 6 shdl be meted a suspensonof 1to 5
consecutive working days suspension for the first  offense; 15 to 30 consecutive
working days suspension for the second offense; 60 to 90 consecutive working days
suspengion for the third offense; and cancdlation of the PSlicense or ICC for the fourth
offense.  In the implementation of this Section, dl accumulated violations by a
manufacturer or importer in a given period as defined in product specific market
monitoring scheme shdl be deemed as one offense.

such other andlogous pendties or sanctions.

SECTION 12. Circumstances Factors to be Considered in the Imposition of Penalty(ies).

In the impogtion of pendty or pendties, the gravity of the offense shdl be determined from the
presence of any or one or more mitigating or aggravating circumstance(s)

121

12.2.

Mitigating circumstances. The following are consdered mitigating circumstances:

1211 Voluntary admisson of guilt.

12.1.2 Willingness to enter into compromise agreemernt.

12.1.3 Willingness to furnish evidence and/or testify againgt supplier/manufacturer.

12.1.4 Willingness to execute undertaking to cease and desist from violaing any
Trade and Industry Law in the future.

12.1.5 Compliance with any preliminary order or any preventive measure as
directed.

12.1.6 Any anaogous circumstances.

Aggravating Circumstances. The following circumstances are considered
aggravaing:

1221 Failure to divulge the identity of the source, manufacturer, or importer of any
of the products manufactured or distributed in violation of Section 6.1 to
6.5.

12.2.2 Violation of two or more Trade and Industry Laws at one instance.

12.2.3 Violaion of another Trade and Industry Law while undergoing proceedings
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1224
12.25
12.2.6
12.2.7
12.2.8

12.2.9
12.2.10

12.2.11

12.2.12

12.2.13

12.2.14

12.2.15

12.2.16

12.2.17

pending investigation/ mediation for violation of a sandard law, another case
isfiled for vidlation of the same or a different Trade and Industry Law.
Violation by means of deceit and/or misrepresentation. Falgfication of
officid and/or documents as ameansto hide violation.

Nontissuance and/or refusal to issue receipts when required by law.
Unjustified absence during mediation, conference or hearing.

Employment of force, violence, intimidation by respondent agans
complanan.

Taking advantage of an emergency Stuation and the like.
Concealment or attempt to conced any piece of evidence

Engagement in trade by person whose license/ permit or authority had been
previoudy cancelled or revoked for violation of any of Trade and Industry
Laws, before the |gpse of period for voluntary closure.

Offender isapublic officer.

Offender not being a public officer but connived with public officer without
prejudice to the latter’ s prosecution.

Falure Refusal without any valid reason to comply or execute any
undertaking (e.g. to desist from violating Trade and Industry Law).
Commencement or engagement in trade/business prior to the issuance of
license/permit or authority to do business.

Falure/ non-compliance with any prdiminary order on a preventive
messure.

Respondent by means of fase or fraudulent misrepresentation ordly or in
writing or by other fraudulent means, shdl procure from the BPS the
regisiration, accreditation, license, authority and/ or permit to conduct its
business.

Any anaogous circumstances.

SECTION 13. Execution of Final Orderg Decisons Judgments.

13.1 Execution upon final orders decisong judgments. Upon the expiraion of the
period to appea and no gpped has been duly perfected, the prevaling/ winning party
shdl fileaMoation for the Issuance of an Order of Execution and the corresponding Writ
of Execution.

If the appedal has been duly perfected and findly resolved, the execution may forthwith
be gpplied for in the DTI Office where the case was origindly filed, on mation of the

winning party.

The Appeds Officer may, on mation in the same case, when the interest of justice so
requires, direct the Office of origin to issue the Writ of Execution.

13.2 Discretionary execution pending appeal. On motion of the party in whose favor a
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13.3

134

decision was rendered with notice to the other party filed with the Office which rendered
the decison while it has Hill jurisdiction over the case and is in possession of the record
of the case, a the time of the filing of such motion, sad Office may, in its discretion,
order execution of a find order/ decison/ judgment even before the expiration of the
period to gpped. After tha Office has logt jurisdiction, the motion for execution
pending apped may be filed with the appellate Court/ Office of the Secretary.

Discretionary execution may only issue upon good reasons to be stated in a specia
order after due hearing.

13.2.1 Stay of Discretionary Execution. Discretionary execution may be stayed
upon approva by the proper Court/Office of the Secretary/ Appedls Officer
of a bond filed by the party agangt whom it is directed, conditioned upon
the performance of the order/ decision/ judgment alowed to be executed in
case it shdl be partidly sustained in whole or in part. The bond thus given
may be proceeded againg on motion with notice to the party paying the
bond.

Effect of reversal of executed judgment. Where the executed judgment is reversed
totdly or partidly annulled, on gpped or otherwise, the Office of origin may, on motion,
issue such orders of reditution or reimbursement as equity and justice may warrant
under the circumstances.

How execution is effected. On motion, copy furnished the other party, the CAO/
Hearing Officer (with the gpprova of the Director concerned) shdl issue an Order of
Execution followed by aWrit of Execution.

Any of the law enforcement agencies provided under Ministry Order No. 69, series of
1983 preferably the Office of the Ex-officio Sheriff of the Regiond Trid Court of the
locality where the party againgt whom the writ is directed, resdes or holds business,
may be deputized to execute the decision.

SECTION 14. Succession of Offenses.

For purposes of determining the First, Second, Third, and Fourth Offenses, the lapse of three (3)
years from the time of the commission of the previous offense, shdl be indicative of good business
conduct and thus operate to give a new and clean record to the former offender.

SECTION 15. Prescription

The prescription period for indituting the forma investigation of any violation of product standards
covered by mandatory product certification covered by the DAO shdl be three (3) years from the
time the consumer transaction was consummeated or the violation was committed. In case of hidden
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defects, the three (3) year period shdl be counted from the date of discovery thereof.

In consumer complaints, the prescriptive period shall be two (2) years from the time the consumer
transaction was consummated or the deceptive or unfair or unconscionable act or practice was
committed and in case of hidden defects, from discovery thereof. °

SECTION 16. Separability Clause

In the event any provison of this DAO or the gpplication of such provison to any person or

circumstance is declared invdid, the remainder of this DAO shdl not be affected by such
declaration.

SECTION 17. Repealing Clause

All Depatment Adminigrative Orders, Rules, Regulations, and other smilar issuances inconsstent
herewith are hereby repeded or amended accordingly.

SECTION 18. Effectivity

This Department Administrative Order Number 2 (DAO 2) Series of 2002 shdl take effect thirty
(30) days after publication in two newspapers of generd circulation/officid gazette.

Makati City, Philippines, 01 July, 2002

Recommended by:

(Syd.) ADRIAN S. CRISTOBAL, JR. (Sgd.) JESUSL.MOTOOMULL

Undersecretary Director
Consumer Welfare and Trade Bureau of Product Standards
Regulation Group
Approved by:

? Conformably with Art. 169, R.A. 7394
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(Sgd)MAR ROXAS
Secretary
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